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Footnotes
* The Honorable Michael H. Simon, United States District Judge for the District of Oregon, sitting by designation.
1 Our dissenting colleague makes much of the fact that persons who litigate their claims in arbitration have voluntarily given

up the extensive protections afforded to parties by the conflict of interest statutes and rules governing federal judges.
However, she fails to similarly credit the fact that federal law also provides some comparable protections to parties in
arbitration by also permitting courts to vacate arbitration awards when there is “evident partiality ... in the arbitrators.” 9
U.S.C. § 10(a)(2); see infra Section II.

2 Indeed, only about one-third of JAMS neutrals are owner-shareholders.
3 Although the record does not reveal the Arbitrator’s specific monetary interest in Monster-related arbitrations, we do not

require such empirical evidence to conduct the triviality inquiry. See New Regency, 501 F.3d at 1111 (finding that a “high-
profile” project was not unimportant, even though “the record [did] not allow us to place a dollar value” on it); Schmitz,
20 F.3d at 1044, 1048 (finding generally that an arbitrator’s firm’s representation on nineteen cases in 35 years resulted
in impression of impartiality).

4 We further deny Olympic Eagle’s request to take judicial notice and grant Monster’s request to take judicial notice. We
deny the amicus motions filed by the Legal Academics and Eric Kripke. We find moot the amicus motion filed by Warner
Bros. We grant the amicus motion filed by the National Beer Wholesalers Association, finding it relevant and useful. See
Fed. R. App. P. 29(a)(3)(B).

1 Individual arbitrators may be able to put these incentives out of their minds and make impartial decisions, but the incentives
exist nonetheless.

2 It is unclear the extent to which a JAMS arbitrator would have had a similarly strong incentive to please Olympic Eagle,
itself a large beverage distribution company. There appears to be nothing in the record that indicates whether Olympic
Eagle was a repeat customer of JAMS or how frequently it engages in arbitrations. But it is possible that a JAMS
arbitrator would have had an incentive to please the lawyers representing Olympic Eagle, given that lawyers often help
their clients choose arbitrators. According to a court filing submitted by Monster, an international law firm that helped
represent Olympic Eagle in this dispute with Monster had represented parties in at least twenty-three other cases involving
arbitration with JAMS.

3 As of August 27, 2015—when JAMS sent Monster and Olympic Eagle a list of potential arbitrators—
JAMS had disclosed on its website at least eighty-one arbitrations involving Monster. Consumer Case
Information, JAMS, https://web.archive.org/web/20150506072558/http://www.jamsadr.com/files/Uploads/Documents/
JAMS-ConsumerCase-Information.xlsx (May 6, 2015) (accessed by searching for “http://www.jamsadr.com/files/
Uploads/Documents/JAMS-Consumer-Case-Information.xlsx” in the Internet Archive Wayback Machine).

4 The majority also highlights that the Arbitrator failed to disclose more concrete information about Monster’s past use of
JAMS. Maj. Op. at ––––. To the extent the majority believes this nondisclosure further supports vacating the arbitration
award, compare Maj. Op. at –––– (noting the Arbitrator did not disclose “JAMS’s substantial business relationship with
Monster”), with Maj. Op. at –––– (emphasizing “the Arbitrator’s failure to disclose his ownership interest in JAMS,” and
the existence of JAMS’s “nontrivial business relations with Monster,” but not mentioning the Arbitrator’s nondisclosure of
those “business relations”), I disagree. Given that owners and non-owners have similar incentives to favor repeat players,
the extent of a repeat player’s relationship with the firm as a whole—which would not vary from arbitrator to arbitrator—
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would be of little help in deciding whether to choose any particular arbitrator. And even if the Arbitrator did not disclose
precise details, he did disclose that Monster was a repeat customer.

5 The majority indicates that generally, if an arbitrator has an ownership interest in his firm, and his firm has significant
prior dealings with a party, both pieces of information must be disclosed. It is unclear, however, whether the majority’s
approach requires an arbitrator to disclose significant prior dealings even if he has no ownership interest, and vice-
versa. Compare Maj. Op. at –––– (stating that “arbitrators must disclose their ownership interests, if any” and their firm’s
“nontrivial business dealings with the parties to the arbitration” (emphasis added)), with Maj. Op. at –––– (suggesting that
disclosure is only required if there is both an ownership interest and substantial business dealings).

6 Of course, the statute of limitations for filing a motion to vacate an arbitration award may place a limit on how much litigation
there will be. See 9 U.S.C. § 12; Stevens v. Jiffy Lube Int’l, Inc., 911 F.3d 1249, 1251–52 (9th Cir. 2018) (discussing
statute of limitations for petitions to vacate arbitration awards).

7 Ruling for Olympic Eagle could also lay the groundwork for further disputes over whether arbitrators with ownership
interests have a conflict that disqualifies them under state law from arbitrating cases involving a repeat player. See Cal.
Code Civ. Proc. § 1281.91(d) (allowing for disqualification under certain circumstances, including those described in Cal.
Code Civ. Proc. § 170.1(a)(6)(A)(iii)—when “[a] person aware of the facts might reasonably entertain a doubt that the
[decision-maker] would be able to be impartial”); see also Alaska Stat. § 09.43.380(b) (“An individual who has a known,
direct, and material interest in the outcome of the arbitration proceeding ... may not serve as an arbitrator required by
an agreement to be neutral.”); Ariz. Rev. Stat. Ann. § 12-3011(B) (same); Haw. Rev. Stat. § 658A-11(b) (same); Nev.
Rev. Stat. § 38.226(2) (same).
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