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Footnotes
* Baxter, Chin and Corrigan, JJ., dissented.
1 All statutory references are to this code unless otherwise indicated.
2 For the sake of economy, this opinion will sometimes refer to class action litigation and class arbitrations generically as

“class actions.”
3 Although Gentry pleads causes of action under Business and Professions Code section 17200 et seq. as well as for

common law conversion, these actions are based on Circuit City's alleged violation of the overtime laws, which Labor
Code section 1194 is intended to enforce. We therefore focus on the ability of employees to vindicate their rights pursuant
to section 1194.

4 How much is at issue in Gentry's claim in the present case is unclear. Circuit City contends that the claim must be for over
$25,000 because the “unlimited” jurisdiction box was checked on the civil case cover sheet accompanying the complaint.
Cases alleging less than $25,000 are considered “limited civil cases.” (Code Civ. Proc., § 86, subd. (a)(1).) However, as
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Gentry points out, cases will be classified as unlimited in jurisdiction if injunctive relief is sought (Code Civ. Proc., § 580,
subd. (b)(2)), as Gentry did in the present case. Therefore, the designation of “unlimited jurisdiction” on the cover sheet
of the complaint does not inform us of the minimum amount of damages being sought.

5 “Rule 23(a) states four threshold requirements applicable to all class actions: (1) numerosity (a ‘class [so large] that
joinder of all members is impracticable’); (2) commonality (‘questions of law or fact common to the class'); (3) typicality
(named parties' claims or defenses ‘are typical ... of the class'); and (4) adequacy of representation (representatives ‘will
fairly and adequately protect the interests of the class').” (Amchem Products, Inc. v. Windsor (1997) 521 U.S. 591, 613,
117 S.Ct. 2231, 138 L.Ed.2d 689.)

6 Section 98.6, subdivision (a) states in pertinent part: “No person shall discharge an employee or in any manner
discriminate against any employee or applicant for employment because ... the employee or applicant for employment
has filed a bona fide complaint or claim or instituted or caused to be instituted any proceeding under or relating to his or
her rights, which are under the jurisdiction of the Labor Commissioner....”

7 The dissent claims our holding is inconsistent with Little's predecessor, Armendariz, because here “[n]o finding is made
that a class remedy is essential, as a practical matter, to vindication of the ‘unwaivable’ statutory right” (Dis. opn., post,
64 Cal.Rptr.3d at pp. 797–798, 165 P.3d at p. 576.) Armendariz did not use the dissent's italicized word “essential” in its
formulation, and it is unclear what that word means in this context. Rather, in holding for example that employers must pay
most of the costs when they mandate arbitration of unwaivable rights for their employees, we concluded that the imposition
of such costs would burden employees' rights by “pos[ing] a significant risk that employees will have to bear large costs to
vindicate their statutory right against workplace discrimination.” (Armendariz, supra, 24 Cal.4th at p. 110, 99 Cal.Rptr.2d
745, 6 P.3d 669.) So, too, in the present case, although it is still possible for employees to individually vindicate their
rights to overtime pay, the class arbitration waiver may, practically speaking, significantly burden the ability of employees
to do so. Armendariz makes clear that for public policy reasons we will not enforce provisions contained within arbitration
agreements that pose significant obstacles to the vindication of employees' statutory rights. The Legislature has amended
the California Arbitration Act (CAA) several times since Armendariz (Stats.2002, ch. 176, § 1; Stats.2002, ch. 1158, § 1;
Stats.2005, ch. 607, § 1; Stats.2006, ch. 357, § 1) but has not overturned or modified the holdings in that case.

Moreover, the dissent's contention that Gentry as an individual has not shown himself to be burdened by the class
arbitration waiver is off the mark. First, questions of the value of his claim and the appropriateness of a class arbitration
in this case will be determined on remand. More fundamentally, as suggested above, one of the advantages of class
action litigation or arbitration is precisely the fact that the class representative spearheading the litigation is in a more
advantageous position—e.g., is better informed, is less likely to be intimidated—than the class as a whole, and the
class benefits from the representative's advantages. Given this reality, and given that our primary concern is ensuring
that the state's overtime laws be effectively enforced and that class arbitration waivers not thwart that enforcement, it
makes little sense to focus only on whether the class representative himself or herself would be stymied in the pursuit
of an individual arbitration remedy (see dis. opn., post, 64 Cal.Rptr.3d at p. 800, 165 P.3d at p. 578), rather than
considering as well the difficulties for the class of employees affected by Circuit City's allegedly unlawful practices.

8 The dissent declares that we “may not elevate a mere judicial affinity for class actions as a beneficial device for
implementing the wage laws above the policy expressed by both Congress and our own Legislature that voluntary
individual agreements to arbitrate ... should be enforced according to their terms.” (Dis. opn., post, 64 Cal.Rptr.3d at pp.
799–800, 165 P.3d at p. 578.) What is at issue in this case, however, is not a “judicial affinity for class actions” but the
enforcement of an unwaivable statutory right to overtime pay. What happens when a class action waiver significantly
interferes with that right? Although the dissent claims that our concerns about the effect of class arbitration waivers are
exaggerated, based on its own questionable assumptions about class arbitration and litigation, it also appears to adopt
the position that even if we are correct that such waivers will substantially interfere with the ability of employees to enforce
overtime laws in some cases, the waiver should nonetheless be given effect. The dissent thus articulates its preference
that in this case the statutory policy in favor of enforcing arbitration agreements as written overrides the statutory policy
in favor of vigorously enforcing overtime laws.

There is no indication, however, that the Legislature shared or shares the dissent's preference, or even that it has
favored the arbitration of wage and overtime claims at all. Indeed, the evidence is to the contrary. Section 1194 provides,
as discussed, that an employee is entitled to recover “in a civil action” overtime or minimum wage compensation. It
seems doubtful that the Legislature contemplated, when that statute was originally enacted in 1937 (Stats.1937, ch.
90, § 1194, p. 217), that employer-mandated arbitration could serve as a substitute to “civil actions” authorized by
the statute. In fact, the forerunner of the CAA, Code of Civil Procedure former section 1280, in operation at the time
section 1194 was originally enacted, specifically excluded “contracts pertaining to labor” from the scope of enforceable
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arbitration agreements. (Stats.1935, ch. 52, § 9, p. 388.) Moreover, at the time of the CAA's enactment in 1961
(Stats.1961, ch. 461, § 2, p. 1540), the United States Supreme Court's construction of the FAA indicated that arbitration
statutes would not be used to enforce agreements to arbitrate unwaivable statutory rights. (See Wilko v. Swan (1953)
346 U.S. 427, 435–437, 74 S.Ct. 182, 98 L.Ed. 168, overruled by Rodriguez de Quijas v. Shearson/Am. Exp. (1989)
490 U.S. 477, 109 S.Ct. 1917, 104 L.Ed.2d 526.) Outright legislative hostility to arbitrating wage claims was further
manifested in Labor Code section 229, passed two years before the CAA went into effect. (Stats.1959, ch. 1939, §
1, p. 4532.) That section, which involves judicial actions to collect unpaid wages, provides that such actions “may be
maintained without regard to the existence of any private agreement to arbitrate.” Thus, if we can discern any legislative
policy toward employee wage claims, it is that employees should have direct access to a judicial forum to enforce their
rights. Nor is there any sign that the Congress that enacted the FAA contemplated that it be used to compel arbitration
of statutory wage claims. (See Leroy & Feuille, Judicial Enforcement of Predispute Arbitration Agreements: Back to
the Future (2003) 18 Ohio St. J. Disp. Resol. 249, 279 [legislative history indicates “Congress's main concern was with
businesses who wanted to ... resolve their commercial disputes privately.”].) The United States Supreme Court has
since held that the FAA does not permit states to legislatively prohibit arbitration of wage disputes. (Perry v. Thomas
(1987) 482 U.S. 483, 107 S.Ct. 2520, 96 L.Ed.2d 426.) But both the FAA and the CAA permit arbitration-neutral rules
that limit enforcement of specific provisions of arbitration agreements on public policy grounds. (See Armendariz, supra,
24 Cal.4th at p. 99, 99 Cal.Rptr.2d 745, 6P.3d 669;  9 U.S.C. § 2; Code Civ. Proc., § 1281.) It is perfectly consistent
with the evident intent of the Legislature to refuse to enforce, under some circumstances and in an arbitration-neutral
manner in accord with the FAA and the CAA, provisions of arbitration agreements that significantly undermine the
ability of employees to vindicate their statutory right to overtime pay.

9 We note that if an employee believes individual arbitration to be as advantageous as the dissent suggests, nothing in
this opinion, nor in any subsequent trial court ruling, precludes him or her from entering into an individual postdispute
arbitration agreement with Circuit City.

10 We note that two Ninth Circuit cases came to the contrary conclusion. (Circuit City Stores, Inc. v. Ahmed (9th Cir.2002)
283 F.3d 1198; Circuit City Stores, Inc. v. Najd (9th Cir.2002) 294 F.3d 1104.) The Ahmed court in its brief discussion of the
unconscionability issue did not consider the concealment of disadvantageous terms nor the reality that Circuit City clearly
favored arbitration and was in a position to pressure employees to choose its favored option. (Ahmed, supra, 283 F.3d
at pp. 1199–1200.) Najd viewed Ahmed as binding. (Najd, supra, 294 F.3d at p. 1108.) We find neither case persuasive.

11 Circuit City points to a 1998 modification of the arbitration agreement that required that the arbitration be conducted
according to the procedural rules in effect when the arbitration request was filed. Circuit City further points to the arbitration
agreement amendments of 2001 and 2005, which it claims do not contain the above terms, and contends that these
amended agreements would govern the conduct of Gentry's arbitration and are not substantively unconscionable. Gentry
on the other hand argues that the 1995 rules apply and that for various reasons the 1998 amendment is not effective.
The Court of Appeal did not address this issue, nor was it one of the issues presented in the petition for review. Assuming
the issue is not moot, it must be determined on remand which agreement controls and whether there is substantive
unconscionability under that agreement. But for present purposes, our only inquiry is whether the 1995 arbitration
agreement, notwithstanding its opt-out provision, contained an element of procedural unconscionability. The fact that the
1995 agreement had substantively unconscionable terms that were not fully disclosed to Gentry is directly pertinent to
that determination.

1 Section 2 of the FAA (9 U.S.C. § 2) creates “a liberal federal policy favoring arbitration agreements, notwithstanding any
state substantive or procedural policies to the contrary.” (Moses H. Cone Hospital, supra, 460 U.S. 1, 24, 103 S.Ct. 927.)

2 The majority denies that class action waivers in arbitration agreements are necessarily invalid in suits to vindicate
overtime-wage rights, but that is the practical effect of the majority's holding. Even where no class action waiver is at issue,
“[a] line of California cases follows the principle of rule 23(b)(3) of the Federal Rules of Civil Procedure (28 U.S.C.), which
‘provides that, for a class action to be maintained, it must be “superior to other available methods for the fair and efficient
adjudication of the controversy.” This “superiority” criterion has been held to be “manifest” in the ... requirement that the
class mechanism confer “substantial benefits.” ’ [Citations.]” (Bell v. Farmers Ins. Exchange (2004) 115 Cal.App.4th 715,
741, 9 Cal.Rptr.3d 544 (Bell ); see also, e.g., Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 435, 97 Cal.Rptr.2d 179, 2
P.3d 27 (Linder ); Blue Chip Stamps v. Superior Court (1976) 18 Cal.3d 381, 385, 134 Cal.Rptr. 393, 556 P.2d 755.) Thus,
the majority holds in effect that whenever, in an overtime-wage case, the court could otherwise find a class proceeding
appropriate, it may do so notwithstanding a free and fair agreement for individual arbitration. Nor is there any realistic
limitation in the majority's suggestion that its rule applies to cases where “systematic [ ]” denial of overtime pay to a “class
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of employees” is alleged. (Maj. opn., ante, 64 Cal.Rptr.3d at pp. 786–787, 165 P.3d at p. 567.) Such assertions would
appear, by necessity, in any complaint seeking to litigate overtime-pay claims in a class proceeding.

3 California statutes generally permit class actions (Code Civ. Proc., § 382) and give workers the right to engage in
concerted activities with respect to workplace issues, free of employer interference or coercion (see Lab.Code, § 923),
but nothing suggests these laws preclude noncoercive agreements between employer and employee to arbitrate disputes
on an individual basis.

As evidence of the Legislature's hostility to the use of contractual arbitration to vindicate wage claims, the majority
points to several California statutes that purported to render arbitration agreements unenforceable in this context. (Maj.
opn., ante, 64 Cal.Rptr.3d at p. 789, fn. 8, 165 P.3d at p. 569, fn. 8.) Of course, as the majority implicitly concedes, all
such laws have been superseded or invalidated by the prevailing public policy that favors enforcement of arbitration
agreements according to their terms, as set forth in the CAA and the FAA. (See Perry v. Thomas (1987) 482 U.S. 483,
107 S.Ct. 2520, 96 L.Ed.2d 426 [FAA preempted California statute (Lab.Code, § 229) that allowed maintenance of
action for unpaid wages “without regard to the existence of any private agreement to arbitrate”].)
On the other hand, as the majority is well aware, the Legislature knows how to provide for a right to class action relief
that cannot be waived. It has made such provision, for example, in the Consumers Legal Remedies Act. (Civ.Code, §§
1751, 1752, 1781; see Discover Bank, supra, 36 Cal.4th 148, 158–159, 30 Cal.Rptr.3d 76, 113 P.3d 1100; maj. opn.,
ante, 64 Cal.Rptr.3d at p. 780, 165 P.3d at p. 562.) No similar provisions appear in the wage laws at issue here.

4 In the modern era, these cases include Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 85 Cal.Rptr.2d 844,
978 P.2d 2; Rawson v. Tosco Refining Co. (1997) 57 Cal.App.4th 1520, 67 Cal.Rptr.2d 790; Sequeira v. Rincon–Vitova
Insectaries, Inc. (1995) 32 Cal.App.4th 632, 38 Cal.Rptr.2d 264; Monzon v. Schaefer Ambulance Service, Inc. (1990)
224 Cal.App.3d 16, 273 Cal.Rptr. 615; Baker v. Aubry (1989) 216 Cal.App.3d 1259, 265 Cal.Rptr. 381; Hernandez v.
Mendoza (1988) 199 Cal.App.3d 721, 245 Cal.Rptr. 36; Swepston v. State Personnel Bd. (1987) 195 Cal.App.3d 92, 240
Cal.Rptr. 470; and Markman v. County of Los Angeles (1973) 35 Cal.App.3d 132, 110 Cal.Rptr. 610.

5 As I have indicated in the text, such a finding cannot be made on this record under the standards suggested by the
majority. There is no indication that Gentry's own claim is too small to warrant individual legal action. He need not fear
retaliation as a Circuit City employee, because his employment ended in March 2001, before he filed this lawsuit in August
2002. Moreover, the very fact that he sued indicates he was, and is, aware of his legal rights.

6 Skirchak v. Dynamics Research Corp., Inc. (D.Mass.2006) 432 F.Supp.2d 175, the only overtime case cited by the
majority in which a class waiver in an arbitration provision was invalidated, involved a mandatory agreement unilaterally
imposed by the employer. In Skirchak, employees were advised by e-mail that they would be required to submit to the
company's dispute resolution program. Acceptance was a condition of continued employment. Applying principles of
procedural unconscionability under Massachusetts law, the court deemed essential to its holding that the employees had
no meaningful choice whether to accept the provision. (Id. at pp. 179–180.)

7 As the majority makes clear, the informational packet Gentry received included not only the “Associate Issue Resolution
Handbook,” which sought to explain the program, but also the “Circuit City Dispute Resolution Rules and Procedures,”
which set forth the program's terms in full.
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